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REPLY COMMENTS

Larry G. Fuss d/b/a Contemporary Communications, joined

by Radix Broadcasting, Inc., Howard N. Binkow, and Dale A.

Ganske ("Petitioners"), by counsel, submit these Comments in

Reply to those of the National Association of Broadcasters

("NAB"), Sacred Heart Uni versi ty ("SHU"), and those of the

National Association for the Advancement of Colored People,

the League of Latin American Citizens, and the National Black

Media Coalition (collectively, "the Civil Rights

Organizations").

Petitioners agree with the Comments of the NAB in full

and have no objection to NAB's proposal that a similar

preference apply in comparative hearings for new television

stations as the resul t of a new allotment. Furthermore,

Petitioners believe NAB's suggestions on the reimbursement of

expenses to be well-taken.

Similarly, Petitioners have no objection to application

of such a preference in the context of new noncommercial

~educational stations, whether FM or television. The same

justification for the preference would exist in this context

as well as in the context identified by NAB.



Peti tioners must take issue, however, wi th the Civi 1

Rights Organizations assertions that grant of such a

preference would serve no valid public interest. As noted in

the Petition for Rulemaking, the Commission has already found

increasing the number of broadcast facilities and the number

of communities served to be in the public interest. Giving

parties an incentive to bear the costs and risks of

implementing that process is, therefore, in the public

interest.

Furthermore, the fact of establ ishing a new all otment

demonstrates the petitioner's commitment to establishing the

new facility and serving the community because the petitioner

is required to assert that it will apply for the channel, if

alloted, in addition to the time and expense undertaken to

·accompl ish the allotment. The Commission's addi tions over the

years to the considerations employed in determining what is

likely to constitute "best practicable service" demonstrates

that this term must be interpreted broadl y, and such a

commitment should be relevant.

The Civil Rights Organizations further assert that there

is no need to provide addi tional incentive for parties to

locate new broadcast channels and that such an incentive, if

adopted, will merely encourage service only to already served

communi ties. Peti tioners, one of whom is a consul ting

engineer, can state with some authority that there are very

few, if any, openings left to drop in facilities in or near
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large markets. Openings are increasingl y 1imi ted to very

small markets for which it is difficult to regain the large

capital expenses involved in locating the opening, seeking the

allotment, facing competing applicants, and, ultimately,

constructing the facilities. Unless an entrepreneur is given

an incentive and some indication that its efforts will be

rewarded, these markets will languish unserved.

The Civil Rights Organizations' argument that licensees

of stand-alone AM stations wi 11 be encouraged to "dump" the AM

station upon obtaining a large-market FM station similarly

ignores business real i ties. First, as noted, large-market

drop in opportunities are now minimal. If, however, the goal

is to "dump" the AM, there is no reason to pursue an

allotment; there are plenty of facilities for sale. Second,

the costs of construction and operation of a new FM in the

same market as an existing AM are less due to economies of

scale, i.e., the opportunities to co-locate on an existing

tower, at existing studios, and, consequently, to use an

existing administrative and management staff.

In fact, any licensee operating an AM stand-alone in a

market, particularly if that stand-alone is a day-timer, has

proved an existing committment to the community it serves; it

has not demonstrated a propensity to "dump" the AM facility

for a major-market FM. Yet, current Commission policy

requires them to divest the AM {if they do not qualify for the
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day-timers' preference!) in order to have any opportunity to

prevail in a comparative hearing, as recognized by the Civil

Rights Organizations, -- the very "dumping" that the Civil

Rights Organizations forsee if the proposed preference is

adopted. Petitioners do agree with the Civil Rights

Organizations, however, that for the preference to be

effective in such circumstances, it must have at least the

same weight as a day-timers preference.

With respect to the second major objection of the Civil

. Rights Organizations, that such a preference would depri ve the

public of service by minorities, Petitioners have difficulty

understanding the basis for this conclusion. The Commission's

allotment procedures themselves do not discriminate against

minorities. Furthermore, as they note, the Commission's

comparati ve hearing pol icies al ready give a preference to

minorities. Such an incentive as that proposed would also be

an incentive for minorities to seek new allotments, not only

as a means of identifying new possible facilities for which

they could apply, but also for augmenting their comparative

position in applying for the new facility.

The sole basis for this argument seems to be that

minorities, as a whole, lack funds to seek a new allotment.

1 In order to qualify for the day-timers' preference,
the applicant must have been the licensee for the facility for
three years prior to applying for the new FM. A licensee in
this situation would have every incentive not to seek an
allotment, as it cannot win in a comparative hearing and only
invites competition which would likely destroy the economic
condition of the existing facility.
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Unfortunately, particularly in the current economic climate,

minorities are not alone with this problem; it is one which

has affected the entire broadcast industry and further

discourages seeking out opportuni ties for new faci Ii ties. 2

If no one has sufficient funds or incentive to seek new

allotments, minorities will have even fewer opportunities to

appl y for a construction permi t, which the Civi I Rights

Organizations assert is virtually their only access to

broadcast facilities. Thus, contrary to their argument,

fai I ure to establ ish such an incentive wi 11 i tsel f have a

detrimental effect on minority broadcast ownership.3

It is the firm belief of Petitioners, and all the other

Commenters in this proceeding except for the Civi 1 Rights

Organizations, that the requested preference would be in the

public interest and consistent with existing Commission

policies, including the minority preference. That a

difference of opinion exists on the likely result of

establ ishing such a preference supports the opening of a

2 It has been well-documented that the current credit
crunch and general economic decline hits broadcasting
particularly hard. See "First-Quarter Numbers: As Bad as
Expected", Broadcasting at 43 (Apr. 29, 1991); "Economics are
Factor in 'stick Shock'", Broadcasting at 50 (Nov. 26, 1990).
Broadcasters have no revenue except for advertising, usually
the first expense cut when there is an overall decline in
business activity. See, e.g., "Advertising Revenue's Great
Expectations", Broadcasting at 82 (Apr. IS, 1991).

3 For
val ue the
minorities
allotments.

purposes of this Reply, Petitioners take at face
Civil Rights Organizations' assertion that

as a whol e do not have the funds to seek new
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rulemaking proceeding, whereby additional views can be

obtained and a fuller record developed.

Consequently, Petitioners continue to respectfully

request that a rulemaking be opened for the purpose of

establishing a comparative preference benfitting petitioners

who assume the risk and expense of locating an avai 1abl e

channel for a new FM allotment and successfully pursuing that

allotment through the Commission's rulemaking process and who

become applicants for the new channel alloted.

Respectfully submitted,

LARRY G. FUSS d/b/a
CONTEMPORARY COMMUNICATIONS,
RADIX BROADCASTING, INC.
HOWARD N. BINKOW, and
DALE A. GANSKE

By:
Barbara L. Waite
Venable, Baetjer, Howard &

Civiletti
1201 New York Avenue N.W.,

Suite 1000
Washington, DC 20005
(202) 962-4811

Their Counsel

August 8, 1991
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CERTIFICIATE OF SERVICE

I, Angela R. Pomeroy, a secretary for the law firm Venable,

Baetjer, Howard & Civiletti, do hereby certify that a true and

correct copy of the foregoing "Reply Comments" was sent via

u.s. First Class Mail, postage prepaid, on this the 8th day of

August, 1991 to each of the following:

Mr. George Lombardi
General Manger & Chief Engineer
WSHU(FM)
Sacred Heart university, Inc.
5151 Park Avenue
Fairfield, CT 06432

Michael J. Hirrel
1300 New York Avenue N.W.
suite 200-E
Washington, D.C. 20005

Counsel for The National Association for the
Advancment of Colored People; The League of
United Latin American citizens; and The
National Black Media Coalition

Henry L. Baumann
Barry D. Umansky
Terry L. Etter
National Association of Broadcasters
1771 N Street, N.W.
Washington, D.C. 20036

The Honorable Alfred C. Sikes
Chairman
Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

The Honorable James H. Quello
Commissioner
Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554



The Honorable Sherrie P. Marshall
commissioner
Federal Communications commission
1919 M Street, N.W., Room 826
Washington, D.C. 20554

The Honorable Andrew C. Barrett
commissioner
Federal Communications commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

The Honorable Ervin S. Duggan
Commissioner
Federal Communications Commission
1919 M street, N.W., Room 832
Washington, D.C. 20554

Mr. Roy Stewart
Chief, Mass Media Bureau
Federal Communications commission
1919 M Street, N.W., Room 314
Washington, D.C. 20554

J •.'

{,
r .{


